IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT KNOXVILLE
Assigned on Briefs December 10, 2002

TONY ALLEN LEONARD v. STATE OF TENNESSEE

Appeal from the Criminal Court for Sullivan County
No. C45,468 R. Jerry Beck, Judge

No. E2002-00953-CCA-R3-PC
April 10, 2003

Following an evidentiary hearing, the Sullivan County Criminal Court denied the petitioner, Tony
AllenLeonard, post-convictionrelief. Onappeal, thepetitioner claimsthat the post-conviction court
erred in failing to find that his trial counsel rendered ineffective assistance. Because the record
supports the lower court’ sfindings and holding, we afirm.

Tenn. R. App. P. 3; Judgment of the Criminal Court is Affirmed.

James Curwoob WITT, JRr., J., delivered the opinion of the court, in which GARY R. WADE, P.J,,
and JERRY L. SMITH, J,, joined.

A.D. Jones, Jr., Bristol, Tennesseg, for the Appellant, Tony Allen Leonard.

Paul G. Summers, Attorney General & Reporter; Angele M. Gregory, Assistant Attorney Generd,;
H. Greeley Welles, Jr., District Attorney General; and James G. Goodwin, Assistant District
Attorney General, for the Appellee, State of Tennessee.

OPINION
|. Factsand Procedural History.

Followinga1999jury trial inthe Sullivan County Criminal Court, the petitioner was
convicted of the aggravated sexual battery of anine-year-old femalevictim. See Satev. Tony Allen
Leonard, No. E1999-00971-CCA-R3-CD (Tenn. Crim. App., Knoxville, Dec. 1, 2000), perm. app.
denied (Tenn. 2001). At trial, the victim testified that on July 19, 1997, the petitioner touched her
crotch while shewas spending the night with her three siblings and the petitioner’ stwo children at
the petitioner’ smobile home. Id., slip op. at 2. Thevictim testified that she unsuccessfully tried to
awaken her brother and kicked thepetitioner inthenose. 1d. The stateintroduced Detective Debbie
Richmond’' s summary of her August 4, 1997 interview with the petitioner, in which he rendered an
exculpatory account of his actions on the evening of July 19. Id., slip op. at 2-3. At trid, the



petitioner testified consistently with the pretrial statement. 1d. On cross-examination of the
petitioner, the stateimpeached hiscredibility viaevidence of his 1998 fel ony conviction of violating
the motor vehicle habitual offender law. Id., dlip op. at 3, 6. Following conviction, the trial court
imposed a nine-year sentence in the Department of Correction.

On direct appedl, this court affirmed the conviction. See generally id.

The petitioner filed atimely petition for post-conviction relief in which he alleged
ineffective assistance of counsel. The post-conviction court appointed counsel, held an evidentiary
hearing, and ultimately denied relief.

I1. Applicable Law.
a. Post-conviction law.

A post-conviction petitioner bears the burden of proving his or her allegations by
clear and convincing evidence. Tenn. Code Ann. § 40-30-210(f) (1997). On appeal, the appdlate
court accords to the post-conviction court's findings of fact the weight of ajury verdict, and these
findings are conclusive on appeal unlessthe evidence preponderaes against them. Henley v. State,
960 S.W.2d 572, 578-79 (Tenn. 1997); Batesv. Sate, 973 SW.2d 615, 631 (Tenn. Crim. App.
1997).

b. Ineffective assistance of counsd .

The Sixth Amendment of the United States Constitution and Article I, section 9 of
the Tennessee Constitution both require that a defendant in a criminal case receive effective
assistance of counsel. Baxter v. Rose, 523 S.\W.2d 930 (Tenn. 1975). When a defendant claims
ineffective assistance of counsel, the sandard applied by the courts of Tennessee is "whether the
advice given or the service rendered by the attorney iswithin the range of competence demanded by
attorneysin criminal cases." Summerlin v. Sate, 607 S.W.2d 495, 496 (Tenn. Crim. App. 1980).

In Strickland v. Washington, the United States Supreme Court outlined the
requirements necessary to demonstrate a violation of the Sixth Amendment right to effective
assistance of counsel. Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984). First, the
petitioner must show that counsel's performance fell bel ow an obj ective standard of reasonableness
under prevailing professional normsand must demonstrate that counsel made errors so serious that
he was not functioning as "counsel” guaranteed by the Constitution. 1d. at 687, 104 S. Ct. at 2064.
Second, the petitioner must show that counsel's performance prejudiced him and that the errorswere
SO serious as to deprive the petitioner of a fair trial, calling into question the reliability of the
outcome. 1d., 104 S. Ct. at 2064; Henley v. State, 960 SW.2d 572, 579 (Tenn.1997).



A reviewing court must indulge a strong presumption that counsel's conduct falls
withintherangeof reasonable professional assistance and must eval uate counsel's performancefrom
counsel's perspective at the time of the alleged error and in light of the totality of the evidence.
Strickland, 466 U.S. at 695, 104 S. Ct. at 2070. To show prejudice, the petitioner must demonstrate
that there is a reasonable probability that but for counsel's deficient performance, the result of the
proceeding would have been different. 1d. at 694, 104 S. Ct. at 2068. A reasonable probability is
"aprobability sufficient to undermine confidence in the outcome.” Id.

[11. Issues; Disposition.

The petitioner presented seven separate claims of ineffective assistance of counsel.
Thoseclaims, theevidence offered to support them, thefindingrelativeto thelower court’ srejection
of each, and our determination that each was properly denied, are summarized below.

a. Failure to seek suppression of photographs of the bedroom wher e the offense occurred.

The petitioner testified at the evidentiary hearing that he requested Attorney Larry
Weddington, who represented him at trial, to movethetrial court to suppressthe photographs of the
bedroom wherethe offenseoccurred. Thepetitioner claimed that the photographswereinadmissible
because the officers who took them had entered the mobile home residence without a warrant and
without consent. Mr. Weddington testified at the evidentiary hearing that the petitioner did not
request suppress on of thephotographsanddid not inform Mr. Weddington that the photographs had
been taken without consent. Mr. Weddington testified that he saw no need for the suppression of
the photographs; indeed, he found the photographs to “be more helpful to [the defense] argument
than it was anything dse. . . . It was a small room, a small bed, alot of people, and . . . those
photographs showed that.”

The trial court found that Mr. Weddington made an informed, reasonable tactical
decision to use the state’ s photographs of the bed and bedroom in which the offense occurred. The
court found trial counsd to be credible and the petitioner not credible as to whether the petitioner
requested a motion to suppress. The court held that the petitioner faled to establish deficient
performance or prejudice on thisissue.

The record supports the lower court’s determination. The tactic employed by tria
counsel to use the photographs was reasonable. At any rate, the petitioner has failed to show any
prejudice that resulted from the admission of the photographs. The lower court properly denied
relief on thisissue.

b. Failureto advise and informthe petitioner.
The petitioner testified that his trial counsel failed to inform him that the state

intended to use photographs of the mobile home s bedroom in which the alleged offense occurred.
Mr. Weddington testified that, although he did not remember whether hediscussed the photographs

-3



with the petitioner prior to trial, he had met with the petitioner to work on the case on numerous
occasions prior to trial.

Thepost-conviction court found that trial counsel had adequately preparedfor thetria
and was able to effectively cross-examine the victim-witness. Generally, the lower court failed to
find deficient performance with respect to trial preparation, and the court held no prejudice had been
shown relative to any failure of counsel to discuss the photographs with the petitioner.

Thesefindingsaresupportedintherecord. Inparticular, the petitioner demonstrated
no prejudice from his alleged lack of pretria notice of the photographs. The lower court properly
denied relief on thisissue.

c. Failure to seek suppression of Detective Richmond' s written summary of the petitioner’s oral
pretrial statement.

Thepetitioner maintained at the evidentiary hearing that Mr. Weddington should have
moved to exclude Officer Debbie Richmond’ stestimony about awrittensummary of thepetitioner’s
pretrial statement, based uponinaccuraciesin Richmond’ ssummary of the statement. The petitioner
testified that counsel failed to challenge the admissibility of the written summary of hisoral pretrial
statement, despite the petitioner’ srequest that he do so and despite thetrial court’savailing counsel
an opportunity to challenge the admissibility of the summary during trial. The petitioner admitted
on cross-examination that he went to the police station and submitted to the interview voluntarily,
that the police officer read him the Miranda rights, and that he was not arrested during that visit to
thepolicestation. Also, the petitioner admitted that, during her trial testimony, Detective Richmond
explained that the perceived inaccuracy in her written summary of the petitioner’ sstatement wasdue
to atypographical error. Mr. Weddington testified that he saw no need for a suppression motion
becausethe petitioner’ sstatement to Detective Richmond was essentially excul patory, and moreover,
he saw no basis for suppression.

The post-conviction court found that the statement was properly obtained by
Detective Richmond and was not excludable. Also, with respect to the claim of aninaccuracy inthe
written summary of the statement, the lower court found no showing of prejudice.

We conclude that the record is devoid of any proof that trial counsel was remissin
not seeking suppression of the statement or that the petitioner was prejudiced by the use of the
statement. Trial counsel reasonably believed there was neither a reason nor basis to suppress the
statement. Based upon the record of the evidentiary hearing, we agree.

d. Failure to adequatdy cross-examine witnesses and to present the issue of the impossibility of
committing the offense.

The petitioner claimed at the hearing that he requested his trial attorney to pursue
guestioning to show that, because three or more children werelyingin the bed between the petitioner

-4-



and the victim, hisalleged assault of the victim was physically impossible. The petitioner testified,
“[1]t was impossible for a struggle to happen on that side and . . . nobody in the bed wakeup.” He
claimed that Mr. Weddington failed to adequately explore this defenseissue. To the contrary, Mr.
Weddington testified that theunlikeliness of the petitioner’ s assault of the victim wasamain theme
of thedefense and was promoted and argued at every opportunity. Mr. Weddington recalled arguing
to the jury that, despite the victim’s clams that she complained and fought the petitioner, none of
the other five children in the bed was awakened.

Thelower court found that trial counsel adequately presented the defense theory that
the offense could not have occurred as the victim claimed, due to the presence of other childrenin
aconfined space. Essentialy, the court found no deficient performance and no prejudice.

Once again, the record supports the lower court’ s findings and determination. The
petitioner is entitled to no relief on thisissue.

e. Failureto call the petitioner’s son to testify.

The petitioner testified a the hearing that Mr. Weddington was remissin failing to
call the petitioner’ s six-year-old son to testify. According to the petitioner, his son was present in
the bed during the night of the alleged offense, and the petitioner wanted his son to testify that the
son was not awakened by any commotion during the night. On cross-examination, however, the
petitioner admitted that Mr. Weddington interviewed the petitioner’ s son and determined that the
defensewould not benefit from the child’ stestimony and that the child “ didn’t know nothing.” Mr.
Weddington’ s testimony confirmed as much. Mr. Weddington testified that he interviewed all of
the persons whose names the petitioner had suggested as potential witnessesand discussed with the
petitioner who should testify.

Thelower court foundthat trial counsel interviewed the child and decided not to call
himto testify after discussingthe matter with the petitioner, who agreed with thedecision. The court
found no deficient performance and no prejudice.

Thisissue hasbeen waived on appeal dueto the petitioner’sfailingto buttressit with
argument in hisbrief. SeeTenn. R. App. P. 27(a)(7); Tenn. R. Ct. Crim. App. 10(b). Waiver aside,
however, the petitioner clearly failed to establish prejudice from the failure to call the young child
totestify at trial. Byfailingto call the child to testify at the evidentiary hearing, the petitioner failed
to establish by dear and convincing evidence tha the child “would have testified favorably in
support of [the] defenseif called.” See Black v. State, 794 SW.2d 752, 758 (Tenn. Crim. App.
1990). Insuch acircumstance, thiscourt has held that a post-conviction petitioner failsto provethe
prejudice prong of his ineffective assistance of counsel claim. Id.

f. Failureto adequately cross-examine Detective Richmond.



The petitioner testified that, because Mr. Weddington was agood friend of Detective
Richmond, hefailed to adequately and aggressively cross-examineher. The petitioner testified that
Mr. Weddington told the petitioner beforetrial that he and Richmond were “ good persond friends’
and that Mr. Weddington did not believe that Richmond wouldlie. Mr. Weddingtontestifiedinthe
evidentiary hearing that hisrelationshipwith Ms. Richmond isof aprofessional nature and emanates
from his practice of law and her service as alaw enforcement officer over anumber of years. He
testified the relationship in no way impeded his cross-examination of her.

Thelower court found that Mr. Weddington conducted a strong, lengthy, aggressive
cross-examination of Detective Richmond. The court found no deficient performance and no
prejudice.

We agree with the lower court, and the record does not preponderate against the
court’sfindings. The petitioner is entitled to no relief on thisissue.

g. Failureto present an effective closng argument.

At the post-conviction hearing, the petitioner pointed to counsel’ sfalureto argueto
the jury the issue of the victim’s claim of kicking the petitioner in the nose and the wrongful
admission of Detective Richmond’s statement and of the photographs of the bedroom.

The post-conviction court held that Mr. Weddington effectively argued the case and
articulated the defense claim that the offense as described by the victim was unlikely or impossible.
The court found no deficient performance and no prejudice.

Again, weagree. Thepetitioner’sclaim onthisissueconsistsof littlemorethan mere
allegationsthat histrial counsel inadequately argued the petitioner’ scase to thejury. The petitioner
isentitled to no relief on thisissue.

V. Conclusion.

Our review of therecord of the evidentiary hearing reflectsthat the evidence doesnot
preponderate against thelower court’ sfindings. Moreover, that court’ s holding that the petitioner’s
trial counsel rendered effective assistance is supported in the record. Accordingly, we affirm the
denial of post-conviction relief.

JAMES CURWOOD WITT, JR., JUDGE



